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~ ~~ ~~~ ~ v:rfcrn ~~ cBl' ~ P!i..-J~Rsla >ftPR ~ cR
~%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

xfr:ir ~. ~ ~ ~ karaz r4ltd urznf@era0 at 3)G
Appeal To Customs Central'Excise And Service Tax Appellate Tribunal:-

fcRfm~.1994 cBl" tITTT 86 siafa 3rat at fr # 'Cf@ cBl" \JIT ~ :
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufgaa 21Ra fl tr zgcrs, nr« ze gi iaa sr9l#ha +mrnf@raw it. 2o, q #cc
tiR=clciii cfiRJl'3°..s, ~~. 31t\+-IGl61IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) srfl4tu znnf@eraui ant fafa 3rf@fr , 1994 cBl" tITTT 86 (1) cB" ~ ~~
Plll+-11c1C'1"1, 1994 cB" frm.:r 9 (1) k aiafa feufRa nlf yet s a ufiiat \JIT
pr#hf g sr er fGrt met a f@sg 34lat n{ st swat ufjf
3ft urt afeg (s+ vamfr 4R 3tf) siter 1tR-r x-QWI" j nqf@raw1 al znznq fer
~. cIBT cB" rfW!TI t11cfo1Plcfi IITTf ~ cf> <illll4"1a a erra «fzrma aifha aa rr # xiicr
B '1[61 ~ c#r l=fi.T, GlfM c#r l=fi.T am WlTllT 1Tll'f ~~ 5 C'ITTsf <:rr ffl cp1=f i cfITT ~
1000 /- ffi ~ ol<TT I '1[61 ~ c#r l=fi.T, GlfM c#r -i:rrT am WlTllT 1Tll'f ~~ 5 'Rmf 'lfT
50 C'ITTsf cfcfi m m ~ 50001- ffi~m-ft 1 uei hara al mi, ant #t -i:rrr am WlTllT 1Tll'f
~~ 50 C'ITTsf <TT Ura vznr k azi nu; 1oooo /- ffi~ol<TT I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount-of-_-::-,
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in th~f;~,of'.}::);:".\
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Publi~ Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcrcfr<r 3#ff+zm,1g4 #t at es at q-arr3ii gi (2) '1fi 3@T@ ~~ f.lll!Jlq~"i, 1994 '1fi f.lwr 9 (2\/)
$ 3@"l@ ~ tJ>J.f~.i'r.-7 at sthf vi so +mr snga, #ht snr gca (rqa) am?u a #fit (OIA)(
ffl 'fl w=rrfum ffl m-fi) 3TR '3m
arzgrr , errs / U 3gm srrar A2I9k 3tu Ur zycn, sf1tu =rurferaswr at amaa a far &a ; mer
(010) ~ ffl~ m-fi I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in.
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent bf Cen_tral Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zqenizit@ra nraaa zgca are)fm, 197s at raf 'CR~-1 '1fi si+fa ReafRa fag arr pa arr vi err
m1wmft '1fi arr?r at ufa 'CR xii 6.50 /- trn' qr nrarrzl gen Reatr aRgt

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. tr ye, Gira zyens vi hara ar4tr +mrnrf@ran (affa@er) Para6at, 1982 ii 't!fmr ~ 3Rl~ lTI1wIT <ITT
ff av q[c;f' Fl<riJT ~ am -ift E<!R~ fcl;m vITTIT % I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tr erca, a#tzr3rz ere vi gars 3r4tsarf@raw (#re4a #4 34ii 4mat ii
. #4tr3en rca3rf@1fer, & &yg Rtnr39r# 3iaia fa@rzr (in-2) 3f@1fG,+2&g(2&g ft vizI

.:>

39) fecaia: e€..2e&y 5i RR fa#fr 3if@,era, €&&y r nr zs # 3iaii Para at a# ara #r a{&,
aar fGf?a fra{a-ufrsrscar3rfarj , aarfaz arra 3iaiias #trs ar#t3r4fr 2zr
uf@r zrailsw3rf@rat

~~ ~rc;:ci1Vcf~ct 3RfclTff '' a=fra'r fclTTr of(! ~f(Kfi ''*~~~6' -
.:> .:>

(i) 'enr 11 'tr ct 3-Rmci"~ ~
(ii) ckz s #l at area if?r
(@ii) dz srmn fGzrnra c4'J ,$'~ 6 ct 3-Rmci" ~ ~

> 3matarf zr fas zr nu a nan fa#tr (i. 2) 3ff@,fr, 2014 a 3car uf fa#t"3r414tzruf@partacgfaarrf rare3rffvi 3r4aat araa&izttt
4. For ·an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

e> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) iaaf ii, 3er # sf 3r4l nf@raura qr szi areas 3rrar erea IT Us.:) .:)

RIa 1R a tft ar #m~ 'al1r ~rc;:q;- c); 10% apararr r 3it szihaausfa a 1R a t asavsc); 10%

agaraerr Rtsaft?t

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. i
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ORDER-IN-APPEAL

F.No.V2(ST)276/A-II/16-17

M/s M Square Business Solutions· Ltd, B Wing, 416, Mardia Plaza, C G

Road, Ahmedabad (henceforth, "appellant") has filed the present appeal against

the Order-in-Original No.SD-02/39/AC/2016-17 dated 27.1.2017 (henceforth,

"impugned order") passed by the Assistant Commissioner, Service Tax, Division

II, Ahmedabad (henceforth, "adjudicating authority").

2. The facts giving rise to this appeal are that the appellant, having service

tax registration, entered into agreements with various foreign based colleges

regarding enrollment of Indian students for admission to these colleges. For this,

the appellant charged the colleges a mutually agreed percentage of the tuition

fees deposited by the students · in the colleges for the courses enrolled. It

appeared that the appellant's activity amounted to provision of service on

0 commission basis and were taxable under Business Auxiliary Service [as per

Sec.65(105)(zzb) of the Finance Act, 1994]. Further, it appeared that the

appellant was acting as an 'intermediary' as defined in clause 2(£) of the Place of

Provision of Services Rules, 2012 (POPS rules) and therefore, in terms of rule 9

of POPS rules, place of provision of service was the location of service provider.

The service provider being located in India, it appeared that service tax was

payable by the appellant.

0

2.1 Since appellant was not paying service tax on the activity described, a

show cause notice was issued and came to be decided by the adjudicating

authority vide impugned order by confirming the service tax demand of

Rs.37,24,185/- for the years 12-13, 13-14 and 14-15. In addition, interest was

ordered to be recovered and equal penalty was imposed. The present appeal has

been filed against this order of the adjudicating authority.

3. The main grounds of appeal, in very brief, are as follows-
3.1 Appellant states that his role is not to identify students on one to one

basis but to promote the Canadian colleges; that the appellant is not facilitating

service between the student and college but provides an independent service of

promoting and marketing the colleges; that the income is on winning basis, i.e.,

on the no. of students getting enrolled from India; that the appellant gets its

return even when students from Indian origin get directly enrolled to these

colleges; that for the services rendered by the appellant, the ultimate beneficiary

is Canadian colleges. Therefore, according to appellant, the services are
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classifiable under business support service and as a result, demand made under

business auxiliary service is not tenable.
3.2 Appellant argues that rule 3 of POPS rules is applicable, and not rule 9, as

the appellant's services are directly provided to the Canadian colleges, i.e., the

appellant is independently providing marketing services to these colleges.

3.3 Appellant states that services rendered is export of marketing and back

office services to these colleges in terms of rule 6A of the Service Tax Rules, 1994

(Service Tax Rules)
3.4 Appellant contends that even if the services are classified under

commission agent service, service provided to foreign entity by a commission

agent was exempted from payment of service tax upto Sep 2014. (Became

taxable vide Notification No.14/2014-ST)
3.5 Appellant also argues that the entire demand is time barred and penalty

under section 78 cannot be imposed.

4. In the personal hearing held on 13.9,2017, Shri Vipul Khandhar, Chartered

Accountant and reiterated the grounds of appeal. He submitted that it is a

principal to principal arrangement and services fall under Business Support

Services and not under Business Auxiliary Services.

5. I have carefully gone through the appeal. It is a fact that the appellant has

provided services to foreign based colleges through its division . 'Kampus

Landing' for enrollment of prospective students for admission to these colleges

and consideration received is a commission amount based on certain percentage

of the fees paid by the students. The Recruitment Agreement Renewal between

Camson College and Kampus Landing suggest that the appellant's job includes to

advise, evaluate and screen prospective students, collect from the students on

behalf of Camson College the necessary application forms, reports, testimonials,

etc.; submit complete documentation to the college promptly; ensure successful

enrollment of students. Clearly, the appellant is acting as an agent of the college

and providing services on behalf of the college. In addition, the appellant is also

supposed to promote Camson College, its programs and other services. Thus,

promotion or marketing of services provided by the college is also involved.

Similarly, in case of Letter of Agreement given by Capilano University(CapU), the

appellant will recruit students directly and will also work with agents within the

region to establish to broad agents' network who will also recruit students to

CapU, however, in both cases the appellant gets the payment on commission

basis. Thus, here also, the appellant has promoted and marketed the services

provided by the college and has also provided services to students on·behalfC>r , ~
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the college. Since any service in relation to promotion or marketing ofservice

provided by the client and also provision of service on behalf of the client are

covered in the definition of Business Auxiliary Service given under section

65(19) of the Finance Act, 1994, services provided by the appellant are

appropriately classifiable as Business Auxiliary Services and therefore t_axable in

terms of section 65(105)(zzb) of the Finance Act, 1994. This was the case before

1.7.2012 when negative list was introduced and service specific definitions were

done away with. From 1.7.2012, the activity hitherto classifiable as Business

Auxiliary Service became a 'service' in terms of section 65B(44) of the Finance

Act, 1994 and taxability depended on place of provision of service.

5.1 The place of provision of a service is determined in accordance with the

Place of Provision of Services Rules, 2012 (henceforth, "POPS rules"). I note that

and agentwho facilitates a provision of service is covered under the definition of

'intermediary' in terms of rule 2(fJ of the POPS rules and further, as per rule 9,

· the place of provision of service shall be the location of the service provider.

Therefore, the place of provision of services provided here is in India and hence

in taxable territory.

5.2 With regard to the argument that it was export in terms of rule 6A of the

Service Tax Rules, I note that one of the conditions for treating the provision of a

service as export of service is that the place of provision of service is outside

India. Since this is not the case here, the services provided cannot be considered

as export of service in terms of rule 6A ibid.

· 5.3 Further, appellant's reference to Notification No.14/2014-ST (effective

from 1.10.2014) to state that commission agent service was exempted till

30.9.2014 is in the context of amendment in the definition of 'intermediary' in

rule 2(fJ of the POPS rules. The change that came from 1.10.2014 was that agent

in relation to supply of goods was also included in the definition of intermediary,

however, this has no bearing on the present case as it is in relation of provision

of service and not supply of goods.

5.4 The appellant has also raised the issue of time barring as according to him

there is no suppression of facts or willful misstatement. It is however a fact that

during the period Apr-2012 to Mar-2015 (period of dispute) the appellant did

not show the commission income in the ST-3 returns filed. The appellant has

presented the case as a case of interpretation of law which is not correct. The law

relating of place of provision of service or export of services has no ambiguity. , '
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Non declaration of income earned out of services in question is a clear indication

of the appellant's intent to evade payment of service tax. The suppression of facts

is therefore involved and extended period has been rightly invoked.

6. In view of above, I find no reason to interfere with the impugned order.

The appeal is accordingly rejected.

7.

t
The appeal filed by the appellant stands disposed of in above terms.

s9as
(3ar gi#)

h.-4lzra3zr#a (3r9lea)
.:>

Attested

S erintendent
Central Tax (Appeals)
Ahmedabad

ByR.P.A.D.
To,
M/s M Square Business Solutions Ltd,
B Wing, 416, Mardia Plaza, CG Road,
Ahmedabad

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad - South.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-VI, Ahmedabad
South.

15.Guard File
6. P.A.
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